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The FEIA and USFA are co-hosting _a cocl<taiI
recept i on at 7 z QQ p. m. i n the Center and Soutth
Commonwearlth Fooms of the Old trolony Inn. James F.
"Er-rFt" Curtis wilI be present and wiII be awarded the
USFA Achievement Award.
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LIABILITY CRISIS STRIKES INDUSTRY

AVEIICO, the prime nnderwriter of prodnct liability
insurance for the parachltte industry recently notified
mernberg of the PEIA that they were cancel ing their
produrct liability coverage effective Janltary 1r 1985.
Avemco has been insuring various mernbers for the last
couple of years.

At the t ast PEIA meeti ng, Chai rrnan Ron Edwards
mentioned that he felt there was an air of utneasiness
from Avemco. In tall<ing with Ron. he Etated that he did
not feel that the problem lay exclutsively with the
parachute i ndr-rstry burt that the whol e avi ati on
underwr i t i ng i ndustry was goi ng through a shal::eoLlt
period. An example of this was seen when he recently went
to renew the insurance on his airplane. The cotnpany
which actively courted his business the year be{ore now
re{used to renew the policy at any price. This seemed
indicitive of the general trend throutghout the aviation
underwriting indurstry.

An unf orturnate si de ef f ect of thi s bl anl':et
cancel I ati on rneans that tnany compani es wi l1 be on the
market at the saflle ti me I ooki ng f or i nsttrance. Thi s tri I 1

in turn probably wor[< against Lrs in our search f or other
urnderwriterg.

When Ron Edwards contacted Dan Johnson. the
Vice-president who initial Iy started insuring the
Farachlrte indurstry, he was not told the reason behind the
company's move. There was howeverr rLrrnor of an insured
mernber's lawsurit which was lost. There wag however no
confirmation of this.

AIl of this comes back to the individltal members and
how they rurn their business and gell their products. In
this litigation trra=y world o{ todayr wE mLtst all do the
best we can to redcrce our eliposure.

It will behoove aII tho=e memberE who ere affected
by this recent rnove to be present at- the trlinter meeting
in Washington. J. Scott Harnilton. who is to speak to the
DZ Operators on liability, is being requested to expand
h i s presentat i on to cover tlre manu{ acturr i ng i ndustry as
well.



Parauhute tquipment Inilustry Association

November 2, 1984

Avlation Attorney to Address the Next ltleeting of the

Parachute Equipment Industry Association

Aviation lawyer J. Scott Hamilton will speak at the winter neeting of

the Parachute Equipment Industry Association. Hami'lton, a Denver

attorney whose practice is limited to aviation 'law, will lecture on the

legal aspects of owning and operating a parachute drop zone. The meeting

will be held January 10 in Washington, D.C.

PEIA is a trade group comprised prirnrily of parachute manufacturers and

resellers. It recognized last sunmer a need to increase the conmunication

between drop zone operators and equipment vendors.

As a result, PEIA T, 
"'n.ou."ning 

parachute drop zones to join its ranks.

Inviting fhmi'l ton to lecture on this

offer drop zones tangible rnmbership

zones by $y5!-!:rnS magazine revealed

DZ operator's biggest concern.

subject is part of PEIA's effort to

benefits. A 1983 survey of drop

that legal considerations are a

llamilton is a dynamlc speaker who is especfally capable of lecturing

the subject. Besides being professionally familiar with the legal

problems faced by most drop zones, he is a longtime s(ydiver who has

served as presldent of the U.S. Parachute Association.

(rpre )



The employees of PEIA member companles wil'l be admitted to the lecture

ahno charget others will be charged $50. The lecture fee will be

r6funded to anyone who, after the lecture, feels it was not worth it.

John Stanford, chalrman of the PEIA DZ operator's cofinittee, said he

wasn't worried about any refunds. "I thlnk most drop zone operators

dffi't appreciate the benefits they receive by meeting with each other.

Those that attend that next neeting are not going to go horm

dltappointed." Stanford's conmlttee was fonned last sunner as a working

group for DZ operators who joln PEJA.

More infonnatlon on the January nreeting or on joining PEIA is

avaflab'le from membership chairman l,llchael Truffer, P.0. Box 189,

Deltona, FL 32728, (904) 736-9779.
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Back to the Basics
Part l: Negligence

Frequcntly the account of a trial or
legal decision leaves the layman con-
fuscd or disillusioned. Publicized cases
often prcscnt the public with incom-
plete information conflicting comnen-
tary and apparently outrageous yer-
dicts. Thc terms"duty towarn," "design

. defect," "component liability," "puni-
tive damages" and "criminal liability"
arc ill-defined and misunderstood.

Phillip M. Oavis The question is what can be done to
Managing Partner overcomc the confusion often sur-
Morrison, rounding products litigation reports.
Mahoney & Millar Clearly an understanding of the basics
Boston, MA of products liability can best be devel-

oped through intcrest and education.
But where should the'educarionil process begin?

With the broics., Too often one attempts to grapple with
complex legal concepts armed only with an inadequate
background or idea of what products liability litigation is all
about. Let us return to the basics. develop a sound under-
stinding of the legal theories involved and from lhere build
an orderly foundation of knowledge.

L€t us first turn to lhc theories of recovery upon which a
plaintiff relies when suing a product manufacturer; that is the
start of a products liability lawsuit. The traditional tort
concept of negligence has long been a mainstay of the law of
products liability. While stricr liability and warranty have
devcloped as altemative theories of recovery, negligence still
remains a viable alternative- The plaintiffs bar and judges
are familiar with the lcgal concept of negligence; it appeals
more readily to the lay person, and it has few technical
requirements ro establish a prima facie (minimum) cas-

Recovery under a negligere dleory requires the plaintiff
lo prove four elemen(s: l) a duty, 2) breach of that duty, 3)
resulting damages and 4) that the defendant caused the
damages. The duty that the defendant owes the plaintiff mtrst
be reasonable and the injury, [oreseeable- The plaintiff is

required to establish that the breach of the duty (the negli-
gent conduct) was the proximate cause and not a condirion of
his injuries.

Historically, negligence developed as the first recognized
theory for recovery against a manufaclurer in the heralded

into a ditch after its left rcar wheel collapsed. The pivotal
issue revolved around the facr that MacPherson had not de3lt
with Buick Co. directly but quite naturally had purchascd his
vehicle from a local automotible dealer. Thus he had no
privity or contractual rclation with Buick, the defcndant.
Logically and lcgally, thercfore, under the cxisling principles
crf negligence law, Buick had no duty to Mr. MacPherson
since it had no direct busincss contractual rclation with him.

This landmark challcngc ro thc Privily rule, in short,
involved an automobilc owncr, Mr. MacPherson, who was
injured seriously whcn thc wooden spokcs in one wheel
crumblcd and thc car crashcd. Buick had purchased

the defecrive wheel from a component supplicr, installed it
on the linished product, and sold the vehicle to an indep€E-
dent automobilc dealer from whom it was purchased by thc
owner and plaintiff, Mr. MacPherson.' The New York Court of Appeals affirmed the jury verdi<
for the plaintiff although there was no direct priviry of
contract between the plaintiff and the defendanr, Buick. Thc
court ruled that Buick had a duty to ensurc Ihat its automG
biles were fit to drive, that Buick was negligent in failing ro
discharge this duty, and that it was liable to the plaintiff for
his injuries and damages, since he was a foreseeable user-

The court's decision, however, did not depend upon a
departure from the rule of privity in an action for breach of,
warranty-i1151ssd, it gave rise to a right of action in negli-
3ence, regardless of privity (direct conlractual relation),
against thc manufacturer who marketed a dangerous, defec-
tive product. Other states were slow to adopt the rule of
MacPhers;on vs. Buickl the leap from "simple" negligence to
srrict liability was nearly 50 years in the future. However, th.
MacPherson court's concern for the dutv of a manufacturer

When suing a manufacturer,
the plaintiff relies upon these theories

of reco-rery, whbh form the basis

for products liability lawsuits.

to produce a safc product for the general public was the fl6t
crucial srep towards that later result.

MacPherson represented a clear departure from laus that
had been in forcc throughout the prior century, which were
calculated to fosrer and protect developing industries. Tbc
court's rul€ was lo recover only for those who entered into
contract. This "logic" today flies in the face of our modem
modes of commerce. Manufacturers utilize massive interna-
tional adrerrising campaigns, sell their products in more than
l0O countries and derive their entire profit from remore
(non-privity) consumers.

lnitialty, the privi(y requirement in negligence cases began
to erode in iretances of certain dangerous products such r
mislabelled medical drugs (poisons). Also inherently danger-
ous products, adulterated food cases and oihcr similar situ+
tions became thc subject of exceptions. The MacPherson
decision. however, represenled a very substantial change. As
m€ntioned, commercial practiccs today virtually mandatc thc
imposition of rcsponsibility upon a manufaclurcr to lho-
who ultimatcly buy their product.

Today. the theory o[ negligcnce remains a corneEtone of
producl laiigation. Under thc evolving modcrn negligcnc
rule, if tlrc plaintiff belongs ro a class of persons likcly or
cxpected ro usc a product and the injury is rcasonablv
forcsecablc, a duty of care in the manufacturc of a produc
cxtends to tha! plainriff in spite of the lack of contractual
relationship- ln Part 2, we will continue with a rcvicw of thc
basic thcorics of rccovery available to rhe Plaintiff- E
Nerr: Bsts, psrt 23 Wrrnnty
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Phillip M Davis
Managing Partner
Morrison,
Mahoney & Miller
Boston, MA

Back to the basics- part 2: warranty

Part I of this series commenced with
an examination of thc basics of the
plaintiffs thcories of rccovery in a
products lawsuit. The negligence action
was cxamincd first. Wc now turn to
warranly or contractual liability.

Prior to the devclopment of oegli-
gencc and strict liability, a warranty or
conlract acdon was the principal legal
theory under which consumers sought
recovery for injuries caused by defec-
live products. It remains the plaintiffs
alternative theory against manufactur-
en today and is parricularly cffecrive in
those saates that have not yet adopted
strict liability.

Originally, breach of warranty was an element of the tora
of deceit in English and early American legal decisions, but
was blended into the law of contracts by the beginning of this
century. Successful actions in warranty originolly required
that the plaintifl prove four elements:
l) contractual privity (direct buyer-seller relationship) be-
tween Parlres,
2) a purchaser's reliance on a seller's representations con-
cerning the quality, performancc or safcty of the product,
3) a producr defect causing a breach of thc wananty (i.e.,
failure to live up to either direct or implied promises created
by a seller's representation), and
4) a causal connection betwecn the defect (breach) and rhe
purchaser's injury or loss.

The most effective defense to such claims has been lack of
contractual privity berwcen purchaser and manufacturer, or
between plaintiff and anyone in the chain of distriburion.

The theory of recovery undcr breach of wananty evolved
through a checkered series of cvents. In the early days of
common law, extensive regulations by English guilds, local
companies, the courts, and the church began limited devel-
opment of any causc of action based upon the express or
implied promises of sellers of g.ods. Thus, by the beginning
of the lTrh century, English courts liberally applied the
concept of caveal empror (let the buyer beware), a view
where a buyer acccpts goods as reccived at his or her own
risk. By the early l80Os, the doctrine of caveat empror was
accepted by both English and American courrs. The only
generally recognized exception to the doctrine of caveat
emptor was in rare cascs where a seller gave an express
warranty to the buyer.

Gradually, courts began to recognize and impose certain
implied warranties during the second half of the l9th centu-
ry. The implied warranty of fitness for a parricular purpose
was the most significant warranty gaining rccognition.

The English Salc of Goods Act of 1893 was the first effort
to codify the law of salcs. lt was followed by rhe Uniform
Sales Act of 1906, which was adopted in 37 statcs. Evcntual-
ly, this led the U.S. ro adopt rhc Uniform Commcrcial Code
(u.c.c.).

Under thc U.C.C., purchascrs of consumer goods are
enlitlcd to rcly on thc substantive rcprcs€ntations (warran-
ties) madc in advcrtising, packaging and rctail displays as
accurate descriptions of thc naturc and qualiry of thc prod-
ucr. lmplicit in cvcry consumcr sale, is thc scllcr's promise
tha( thc product is rcasonably suitablc for thc purposcs for
which it was purchascd and is of mcrchantablc quality.

The Codc has had rhe (ollowing impacr on producs
liability litigation:
l) warrantics of titncss for safe usc can bc implicd libcrally
against the scller (manufacturcr) and are difficult ro disclaim.
2) manufacturcr's disclaimcrs are oftcn struck down becausc
they were not brought io thc purchascr's attcntion,
3) third parties injurcd by a dcfcctivc product may suc a
rctailer or manufacturcr in brcach of warranty, and
4) sellcrs may not limit buycr's remedics for pcrsonal injurics
caused by dcfectivc consumer goods.

The U.C.C., while lending some prcdictability ro products
Iiability litigation under thc law of warranry, has not ycl
provided a comprehensive standard against which a manufac-
turer can fully measure its exposure. Damage awards undcr
the U.C.C. lcnd to rcflect thc coniracntal cmphasis o[ its
provisions, strcssing thc diffcrencc in value betwccn thc
defective product and its purchasc pricc, md economic los
directly resulting from thc breach of warranry.

The contractual clements of a claim i.n warranty tcnd to
overshadow morc practical questions such as duty to warn,
assumplion of risk, causation, and nature of dcfect, all which
lie closcr to the hcart of both thc claims and dcfenscs in a
products liability action. The relationship of thc plaintiff to
the purchascr, thc details of a limitcd rcmcdies clausc, and
the cffect of a seller's disclaimcr arc issues charactcristic of
warranty acrions thal de-emphasize the pivotal qucstioos
raised by products liability ac-tions: who bcars thc burden of
proving or disproving ahe defcct, how will plaintiffs use or

Implied v)arranties create
the grealest exposure to the

p roduct manulocturer toda!.

misuse of the product affect the defendanfs liability, who is
ultimately responsible for safety, what damages are compen-
sable?

Some srate court decisions have attemptcd to tailor god-
ucts liability actions to fit into either warranty law or
ncglig:nce under different combinationj of statutcs. Magg-
chusetts, for example, has refused to adopt thc doctrinc of
strict liability, but applies lhe warraniy (promiscs) in prod-
ucts claims in a manner vinually idcntical to strict liabilr.v.
Implied warranties arc imposed libcrally and the priaity
defense has been abolished by statutc. Massachusens pla,in-
tiffs who cannot cstablish a warranty or provc a bresch
thercof must suc in negligence, Thcy, thcrelorc, must prove
that the dcfect rcsulting in injury was lhc rcsult of thc
manufacturcr's carclessncss in dcsign or fabrication of r}rc
product. North Carolina, Virginia and Wyoming have chorcn
not to adopt the srrict liabiliry doctrinc as wcll.

A warranty claim oftcn avoids dcfcnscs availablc to rhc
manufacturcr in a ncaligencc lawsuil. Howcycr, a dcfendana
in a "warranty" suit may makc a claim for coniribution or
indemnification against othcr parties in rlrc chain of salc-
Implicd warrantics crcatc thc grcatcsl crpGure lo lhc prod-
uct manufacturer today. In Part 3, wc sill examinc the
cmcrging thcory of strid liabitiry, a syothcsis of ncgligsf,c
and warranty aclions. O

170/O€s€n N€wglG22+f
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Back to the basics
Part 3-Strict liability

Phillip M. Davis
Managing Parlner
Monison,
Mahoney & Millet
Boston, MA

In thc prcccding two arlicles, we havc
cxamincd the theories of negligcnce and
warranly (and warranty contract) that
thc plaintiff traditionally relied upon
when bringing a product liability Iawsuit
against a manufacturer. Howevcr, thc
success of such suits often depended
upon eithcr a display of clcar evidence
of the manufacturer's ncgligerrcc or a
contractual relationship with the buycr
(injured victim). Hence, the arrival of
strict liability, which basically is a syn-
rhesis of the negligcnce and warranly
claims.

Over the past 20 yean, an entirely
new ficld of tort law has develooed and

Ilourishcd: "stricl producs liability." lt was boru on January
24,1963 when the California Supreme Court imposcd strict
liablity on the manufacturer of a home power tool in
Grcenman vs. Yuba Power Products.

@of woodthrownbythe
lathe hc was using struck him on the forchead. He sued
under the prevailing thcories of the time, claiming breach of
warranty and negligence against thc retailer and the manu-
facturcr. The jury rcturned a 365,000 verdio for him as
plaintiff against lhe manufacturer on the basis of the negli-
gencc claim.

ln affirming the decision, the California Court rejecred rhe
rraditional defenses previously availablc to manufacturers
such as lack of privity and untimely notic€ of breach. The
Court cstablished thc rule that a manufacturcr's liability for
defectivc products is not assumcd by agrccmcnt with the
plaintiff, but is imposed by operation of law. The decision
honed the dcfinition of strict liability to ensure that the costs
of injuries resulting from defeos would be borne by manufac-
turers rather than by "innocent" persons Fowcrlcss to detect
or prevenl them.

Two years later, the lllinois Supremc Courl in Suvada vs.
White Motor Co. adopted thc docirine of stricr liabliityl rulE
ih-aT-h-as comc to govcrn strict liabitiry in some 40 states
today. The doctrinc provides:

l) Onc who sells a product in a defcctive condition,
unreasonably dangerous lo lhe user or consumer or lo his
property, is subject to liability for any physical harm the
ullimate uscr or his property receives, if the scllcr is cngaged
in the business of selling such a product. Also, the product is

cxpccted to rcach lhe user or consumer in the condition in
which it is sold.

2) The rule stated in Subscction I applies, evcn though a)
thc sellcr has excrcised all possible carc in the prcparation
and sale of his product, and b) thc uscr and consumer did not
buy thc product from or cntcr into any contractual relation
wilh the scllcr.

Thc Suvada court applicd this principlc of liability to the
air brakc manufacturcr whose product failed to work in a

milk truck. Becausc of the brakc failurc, thc rruck collided
with a city bus. The Illinois coun concluded thar the public
intcrcsi in human lifc and health jusrificd the imposition of

liability on thc party who both crcarcd the risk and realizcc
lhc profits.

This continues to be thc major jusrification advanced bt
courts and proponenrs o( stricr liability today. In thc lasr 2(
years, however, products liabiliry litigation has undergont
explosive changc. Thc boundaries disringuishing warrant)
and $rict liability remain ill-defined in many jurisdicriooi.
and have becn anilicially cxpanded and disrorred in othcrs.
Howcver strict li:biliry is not absolute liability since thcre art
many defenscs availablc to a scller or maDufacturer.

California, meanwhile, which has one of the broadcst strict
liability provisions in thc Unitcd States, refused ro incorpo.
rate Sec. 2-318 of thc Uniform Commercial Codc into ir:
code becausc California casc law had alreadv advanctd
beyond the privity cxtcnsions to remote uscn provided for in
that section. California plaintiffs, accordingly, have a choicr
of whcrher to suc on a warranty or under a theory of stricl
liability. Morcover, California plaintiffs under either lheory
carry a lesser burdcn of proof than that assumed b! plaintiffs
elsewherc.

Most states today recognizc rycause of aclion in strict
liability under cithcr Rcstarcmcnr of Torr 2d Sec. 402.4 or a
variant statutc. This c@tion

A manufacturer's liability for
defective prducts is not assumed
by agreement with the ptaintiff,

but is imposed by operation of law.

of warranty law that could rcsult from the courts' efforrs to
refine theorics of breach to permit plaintiffs to recover for
personal injuries. Warranty law rcmains best suited to thc
recovery of property damagc or other such economic loss.s
---dircct, incidental or conscquential-resulting from a rll-
cr's failure lo providc I product of the kind reasonably
cxpecred ro be bought and sold- Strict liability has cmerecd
as lhc dominant theory undcr which a pcrsonal injury claim
due lo a dangcrously defcctivc product is compensated.
.Afier 20 ycars of litigation rcsting upon this rheorf,

however, rhere has yet to dcvclop any consensus of le;al
opinion on such kcy issucs as what actually constirutcs an
"unrcasonably dangerous" dcfcct; what preciscly arc tlrc
parameters of I manufacturcr's duty to warn; whethcr a
design featurc prescnts an obvious or a latcnt hazard; wbet
behavior on thc plainriffs part amounts to assumption of
risk, contributory negligcncc or misusc; and what clcmcats
of damagcs arc compcnsablc. '

This articlc concludcs lhc historical ovcrvicw and lczal
dcvelopment and definition of thc alternativc theorics of
rccovcry in products rclatcd litigation. Our concluding a-i-
clc in the scrics will dcal with the usc of thesc thcorics in

=
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23 0ctober L984

Westgaard Parachutes
236 E. 3d Street, Suite D

ATTN: Saady Reld
Perrls, CA 92370

Sandy:

Per our phone convereatLon on 23 Oct 84, I an wrltiBg thl-s letter to ask for
eone further research, clarlflcatlon and posslbly for a warnl-ng to be wrltten
cotrcertrlng the PIGMEE haroeee aod contalner.

I have done thls reeearch on the PIGMEE because of a recent fatallty of one of
ny frleads, Davttl C. "Jody" Barlow (23 Sep 84), D-291. Jody was Junplng a
PIGMEE that the reaerve rlpcord cables nere not routed through the gratrnet at
the end of the yellow S0S handle. Hence, when he pulled the yellow SOS

handle, he cut-away, but dld not actlvate the reserve.

I am recomendl-ng that a eafety warning be publlshed concernlng the PIGMEE.
If PIGMEE owrers want a two-6teP 6yatem, tirey should be converted ltke all
other rlgs, w-lth a cut-away pouch and a reserve rlpcord handle. If lt ls
Junped la the manne! Jody Juroped, lt nlght be extrenely dlfftcult to locate
the approrinately one equare lnch pud at the end of the reserve rlpcord cables.

I read through the PIGMEE oirners manual, spoke wlth B11l Gargaao, wtro I
conslder to be the West Coast resldent expert, anil wlth Palachutes AustralLa.
Nowhere dld I read that one was glven the optlon of pa.cklng the reserve ancl

leavlng the S0S dlsconnected. Both 8111 Gargano and Parachutes Australla sald
It should be connected or converted, but never dlscoDnected, 1.e., rlggers do
not have an optLon. '

I ask that PEIA review the facts and act accordLngly. Sandy, 1f you would,
please keep ne posted.

Thanx anil blue skles

R7El,ffi
Hooe

1903 Sunybrook Road
Helena, AI, 35080
(205) 664-1s95

Work

87th US Arny Maneuver Area Connand
3851 Venoa Danlele Roail
BLrmlnghan, AL 35244-L295
(20s) 987-844s-6-7



OFFICIAL PEIA I,IEI'IBER PROXY EALLOT (1)

,.... hereby authorizeg ,....,........
FEIA member cornpeny Name

to cast our vote as he/she./they see f it.

;;;;;i;;;';;';;;;;;;;i';;''
Hember cornpany.

* * * * X * * * * * * X * * * X * * * )t * * * :t * * * * * * * * * * * )r * * * * X * * * * rt t * * * * * * )t * * *

hereby altthorizes ,........
PEIA rnember company

to cast our vote of.....-... on the issue of

Name
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