





A. Current financial status.

Membership: Mike Truffer

Technical: Manley Eutler

A. Proposed additions to TS 100.0 Standardized
Nomencl ature.

B. Component Definitions TS 102.0 (Proposed).

C. Weight and volume standards— Proposed study.

D. Test standards for Tandem Jumping rigs.

E. Plastic ripcord handle report.

DZOA Committee: John Stanford
A. Current Status

Rigger®s Convention committee: Kevin Gibson & Michael
Ray.

LUNCH

6. 0ld Business .

7. New Business

8. Open

?. Adjournment

The FEIA and USFA are co-hosting & cocktail

reception at 7:00 p.m. in the Center and South
Commonwealth Rooms of the 0ld €Colony Inn. James F.

"Curt"” Curtis will be present and will be awarded the
USFA Achievement Award.
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LIABILITY CRISIS STRIKES INDUSTRY

AVEMCO, the prime underwriter of product 1liability
insurance for the parachute industry recently notified
members of the PEIA that they were canceling their
product liability coverage effective January 1, 1985,
Avemco has been insuring various members for the last
couple of years.

At the 1last PEIA meeting, Chairman Ron Edwards
mentioned that he felt there was an air of uneasiness
from Avemco. In talking with Ron, he stated that he did
not feel that the problem 1lay exclusively with +the

parachute industry but that the whole aviation
underwriting industry was going through a shakeout
period. An example of this was seen when he recently went
to renew the insurance on his airplane. The company
which actively courted his business the year before now
refused to renew the policy at any price. This seemed

indicitive of the general trend throughout the aviation
underwriting industry.

An  unfortunate side effect of this blanket
cancellation means that many companies will be on the
market at the same time looking for insurance. This will
in turn probably work against us in our search for other
underwriters.

When Ron Edwards contacted Dan Johnson, the
Vice-president who initially started insuring the
Farachute industry, he was not told the reason behind the
company?®s move. There was however, rumor of an insured
member®s lawsuit which was lost. There was however no
confirmation of this.

All of this comes back to the individual members and
how they run their business and sell their products. In
this litigation crazy world of today, we must all do the
best we can to reduce our exposure.

It will behoove all those members who are affected
by this recent move to be present at the Winter meeting
in Washington. J. Scott Hamilton, who is to speak to the
DZ Operators on liability, is being requested to expand
his presentation to cover the manufacturing industry as
well.
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November 2, 1984

Aviation Attorney to Address the Next Meeting of the

‘Parachute Equipment Industry Association

Aviation lawyer J. Scott Hamilton will speak at the winter meeting of
the Parachute Equipment Industry Association. Hamilton, a Denver
attorney whose practice is limited to aviation law, will lecture on the
legal aspects of owning and operating a parachute drop zone. The meeting

will be held January 10 in Washington, D.C.

PEIA is a trade group comprised primarily of parachute manufacturers and
resellers. It recognized last summer a need to increase the communication
between drop zone operators and equipment vendors.

As a result, PEIA is encouraging parachute drop zones to join its ranks.

Inviting Hamilton to Tecture on this subject is part of PEIA's effort to
offer drop zones tangible membership benefits. A 1983 survey of drop
zones by Skydiving magazine revealed that legal considerations are a

DZ operator's biggest concern.

Hamilton is a dynamic speaker who is especially capable of lecturing on
the subject. Besides being professionally familiar with the legal
problems faced by most drop zones, he is a longtime skydiver who has

served as president of the U.S. Parachute Association.

(more)




The employees of PEIA member companfes will be admitted to the lecture
at-no charge; others will be charged $50. The Tecture fee will be

ré?unded to anyone who, after the lecture, feels it was not worth it.

John Stanford, chairman of the PEIA DZ operator's committee, said he
wasn't worried about any refunds. "I think most drop zone operators
don't appreciate the benefits they receive by meeting with each other.
ngse that attend that next meeting are not going to go home
d??appointed.“ Stanford's committee was formed last summer as a working

group for DZ operators who join PEIA.

More information on the January meeting or on joining PEIA is
available from membership chairman Michael Truffer, P.0. Box 189,
Deltona, FL 32728, (904) 736-9779.
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LEGAL FORUM

Back to the Basics
Part I: Negligence

Frequently the account of a trial or
legal decision leaves the layman con-
fused or disillusioned. Publicized cases
often present the public with incom-

tary and apparently outrageous ver-
dicts. The terms‘*duty towarn,” “design

- defect,” “‘component liability,” *“‘puni-
tive damages' and “criminal liability”
are ill-defined and misunderstood.

Phillip M. Davis The question is what can be done to
Managing Partner overcome the confusion often sur-
Morrison, rounding products litigation reports,
Mahoney & Miller Clearly an understanding of the basics
Boston, MA of products liability can best be devel-

oped through interest and education.
But where should the educational process begin?

With the basics! Too often one attempts to grapple with
complex legal concepts armed only with an inadequate
background or idea of what products liability litigation is all
about. Let us return to the basics, develop a sound under-
standing of the legal theories involved and from there build
an orderly foundation of knowledge.

Let us first turn to the theories of recovery upon which a
plaintiff relies when suing a product manufacturer; that is the
start of a products liability lawsuit. The traditional tort
concept of negligence has long been a mainstay of the law of
products liability. While strict liability and warranty have
developed as altemnative theories of recovery, negligence still
remains a viable alternative. The plaintiff's bar and judges
are familiar with the legal concept of negligence; it appeals
more readily to the lay person, and it has few technical
requirements to establish a prima facie (minimum) case.

Recovery under a negligence tieory requires the plaintiff
to prove four elements: 1) a duty, 2) breach of that duty, 3)
resulting damages and 4) that the defendant caused the
damages. The duty that the defendant owes the plaintiff must
be reasonable and the injury, foreseeable. The plaintiff is
required to establish that the breach of the duty (the negli-
gent conduct) was the proximate cause and not a condition of
his injuries.

Historically, negligence developed as the first recognized
theory for recovery against a manufacturer in the heralded
case of MacPherson vs. Buick Motor Company, 217 NY 382
(1919). Donald MacPherson, the plaintiff, sustained serious
personal injuries when his newly purchased Buick crashed
into a ditch after its left rear wheel collapsed. The pivotal
issue revolved around the fact that MacPherson had not dealt
with Buick Co. directly but quite naturally had purchased his
vehicle from a local automotible dealer. Thus he had no
privity or contractual relation with Buick, the defendant.
Logically and legally, therefore, under the existing principles
of negligence law, Buick had no duty to Mr. MacPherson
since it had no direct business contractual relation with him.

This landmark challenge to the privity rule, in short,
involved an automobile owner, Mr. MacPherson, who was
injured seriously when the wooden spokes in one wheel
crumbled and the car crashed. Buick had purchased

plete information conflicting commen- ~

the defective wheel from a component supplier, installed it
on the finished product, and sold the vehicle to an indepen-
dent automobile dealer from whom it was purchased by the
owner and plaintiff, Mr. MacPherson.

The New York Court of Appeals affirmed the jury verdiet
for the plaintiff although there was no direct privity of
contract between the plaintiff and the defendant, Buick. The
court ruled that Buick had a duty to ensure that its automo-
biles were fit to drive, that Buick was negligent in failing to
discharge this duty, and that it was liable to the plaintiff for
his injuries and damages, since he was a foreseeable user.

The court's decision, however, did not depend upon a
departure from the rule of privity in an action for breach of
warranty—instead, it gave rise to a right of action in negfi-
gence, regardless of privity (direct contractual relation),
against the manufacturer who marketed a dangerous, defec-
tive product. Other states were slow to adopt the rule of
MacPherson vs. Buick; the leap from “simple” negligence to
strict liability was nearly SO years in the future. However, the
MacPherson court’s concern for the duty of a manufacturer

When suing a manufacturer,
the plaintiff relies upon these theories
of recovery, which form the basis
Jor products liability lawsuits.

to produce a safe product for the general public was the first
crucial step towards that later result.

MacPhertson represented a clear departure from laws that
had been in force throughout the prior century, which were
calculated to foster and protect developing industries. The
court’s rule was to recover only for those who entered into
contract. This "logic” today flies in the face of our modermn
modes of commerce. Manufacturers utilize massive interna-
tional advertising campaigns, sell their products in more than
100 countries and derive their entire profit from remote
(non-privity) consumers.

Initially, the privity requirement in negligence cases began
to erode in instances of certain dangerous products such as
mislabelled medical drugs (poisons). Also inherently danger-
ous products, adulterated food cases and other similar situa-
tions became the subject of exceptions. The MacPherson
decision. however, represented a very substantial change. As
mentioned, commercial practices today virtually mandate the
imposition of responsibility upon a manufacturer to those
who ultimately buy their product.

Today, the theory of negligence remains a cornerstone of
product litigation. Under the evolving modern negligence
rule, if the plaintiff belongs to a class of persons likely or
expected to use a product and the injury is reasonably
foreseeable, a duty of care in the manufacture of a product
extends to that plaintiff in spite of the lack of contractuak
relationship. In Part 2, we will continue with a review of the
basic theories of recovery available to the plaintiff. E
Next: Basics, part 2: Warranty




LEGAL FORUM

Part | of this series commenced with
an examination of the basics of the
plaintiff’s theories of recovery in a
products lawsuit. The negligence action
was examined first. We now turn to
warranty or contractual liability.

Prior to the development of negli-
gence and strict liability, a warranty or
contract acon was the principal legal
theory under which consumers sought

Phillip M. Davis recovery for injuries caused by defec-
Managing Partner tive products. It remains the plaintiff's
Morrison, alternative theory against manufactur-
Mahoney & Miller ers today and is particularly effective in
Boston, MA those states that have not yet adopted

strict liability.

Originally, breach of warranty was an element of the tort
of deceit in English and early American legal decisions, but
was blended into the law of contracts by the beginning of this
century. Successful actions in warranty originally required
that the plaintiff prove four elements:

1) contractual privity (direct buyer-seller relationship) be-
tween parties,

2) a purchaser’s reliance on a seller’s representations con-
cerning the quality, performance or safety of the product,
3) a product defect causing a breach of the warranty (i.e.,
failure to live up to either direct or implied promises created
by a seller's representation), and

4) a causal connection between the defect (breach) and the
purchaser’s injury or loss.

The most effective defense to such claims has been lack of
contractual privity between purchaser and manufacturer, or
between plaintiff and anyone in the chain of distribution.

The theory of recovery under breach of warranty evolved
through a checkered series of events. In the early days of
common law, extensive regulations by English guilds, local
companies, the courts, and the church began limited devel-
opment of any cause of action based upon the express or
implied promises of sellers of geods. Thus, by the beginning
of the 17th century, English courts liberally applied the
concept of caveat emptor (let the buyer beware), a view
where a buyer accepts goods as received at his or her own
risk. By the early 1800s, the doctrine of caveat emptor was
accepted by both English and American courts. The only
generally recognized exception to the doctrine of caveat
emptor was in rare cases where a seller gave an express
warranty to the buyer.

Gradually, courts began to recognize and impose certain
implied warranties during the second half of the 19th centu-
ry. The implied warranty of fitness for a particular purpose
was the most significant warranty gaining recognition.

The English Sale of Goods Act of 1893 was the first effort
to codify the law of sales. It was followed by the Uniform
Sales Act of 1906, which was adopted in 37 states. Eventual-
ly, this led the U.S. to adopt the Uniform Commercial Code
(u.c.c.).

Under the U.C.C., purchasers of consumer goods are
entitled to rely on the substantive representations (warran-
ties) made in advertising, packaging and retail displays as
accurate descriptions of the nature and quality of the prod-
uct. Implicit in every consumer sale, is the seller’s promise
that the product is reasonably suitable for the purposes for
which it was purchased and is of merchantable quality.
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Back to the basics —rar 2: Warranty

i

The Code has had the following impact on products
liability litigation:

1) warranties of fitness for sale use can be implied liberally
against the seller (manufacturer) and are difficult to disclaim,
2) manufacturer’s disclaimers are often struck down because
they were not brought to the purchaser’s attention,

3) third parties injured by a defective product may sue a
retailer or manufacturer in breach of warranty, and

4) sellers may not limit buyer’s remedies for personal injuries
caused by defective consumer goods.

The U.C.C., while lending some predictability to products
liability litigation under the law of warranty, has not yet
provided a comprehensive standard against which a manufac-
turer can fully measure its exposure. Damage awards under
the U.C.C. tend to reflect the contractual emphasis of its
provisions, stressing the difference in value between the
defective product and its purchase price, and economic losses
directly resulting from the breach of warranty.

The contractual elements of a claim in warranty tend to
overshadow more practical questions such as duty to warn,
assumption of risk, causation, and nature of defect, all which
lie closer to the heart of both the claims and defenses in a
products liability action. The relationship of the plaintiff to
the purchaser, the details of a limited remedies clause, and
the effect of a seller’s disclaimer are issues characteristic of
warranty actions that de-emphasize the pivotal questions
raised by products liability actions: who bears the burden of
proving or disproving the defect, how will plaintiff’s use or

Implied warranties create
the greatest exposure to the
product manufacturer today.

misuse of the product affect the defendant’s liability, who is
ultimately responsible for safety, what damages are compen-
sable?

Some state court decisions have attempted to tailor prod-
ucts liability actions to fit into either warranty law or
negligznce under different combinations of statutes. Massa-
chusetts, for example, has refused to adopt the doctrine of
strict liability, but applies the warranty (promises) in prod-
ucts claims in a manner virtually identical to strict liabil:ty.
Implied warranties are imposed liberally and the privity
defense has been abolished by statute. Massachusetts plain-
tiffs who cannot establish a warranty or prove a breach
thereof must sue in negligence. They, therefore, must prove
that the defect resulting in injury was the result of the
manufacturer’s carelessness in design or fabrication of the
product. North Carolina, Virginia and Wyoming have chosen
not to adopt the strict liability doctrine as well.

A warranty claim often avoids defenses available to the
manufacturer in a negligence lawsuit. However, a defendant
in a “warranty” suit may make a claim for contribution or
indemnification against other parties in the chain of sale.
Implied warranties create the greatest exposure to the prod-
uct manufacturer today. In Part 3, we will examine the
emerging theory of strict liability, a synthesis of negligence
and warranty actions.
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Back to the basics
Part 3—Strict liability

In the preceding two articles, we have
examined the theories of negligence and
warranty (and warranty contract) that
the plaintiff traditionally relied upon
when bringing a product liability lawsuit
against a manufacturer. However, the
success of such suits often depended
upon either a display of clear evidence
of the manufacturer’s negligence or a
contractual relationship with the buyer

Phillip M. Davis (injured victim). Hence, the arrival of
Managing Partner strict liability, which basically is a syn-
Morrison, thesis of the negligence and warranty
Mahoney & Miller claims.

Boslon, MA Over the past 20 years, an entirely

new field of tort law has developed and
flourished: “strict products liability.” It was born on January
24, 1963 when the California Supreme Court imposed strict

Greenman vs. Yuba Power Products.

“Mr. Greenman alleged that a piece of wood thrown by the
lathe he was using struck him on the forchead. He sued
under the prevailing theories of the time, claiming breach of
warranty and negligence against the retailer and the manu-
facturer. The jury returned a $65,000 verdict for him as
plaintiff against the manufacturer on the basis of the negli-
gence claim. o

In affirming the decision, the California Court rejected the
traditional defenses previously available to manufacturers
such as lack of privity and untimely notice of breach. The
Court established the rule that a manufacturer’s liability for
defective products is not assumed by agreement with the
plaintiff, but is imposed by operation of law. The decision
honed the definition of strict liability to ensure that the costs
of injuries resulting from defects would be borne by manufac-
turers rather than by “innocent” persons powerless to detect
or prevent them.

Two years later, the Illinois Supreme Court in Suvada vs.
White Motor Co. adopted the doctrine of strict liability, a rule
that has come to govern strict liability in some 40 states
today. The doctrine provides:

1) One who sells a product in a defective condition,
unreasonably dangerous (o the user or consumer or to his
property, is subject to liability for any physical harm the
ultimate user or his property receives, if the seller is engaged
in the business of selling such a product. Also, the product is
expected to reach the user or consumer in the condition in
which it is sold.

2) The rule stated in Subsection 1 applies, even though a)
the seller has exercised all possible care in the preparation
and sale of his product, and b) the user and consumer did not
buy the product from or enter into any contractual relation
with the seller.

The Suvada court applied this principle of liability to the
air brake manufacturer whose product failed to work in a
milk truck. Because of the brake failure, the truck collided
with a city bus. The lllinois court concluded that the public
interest in human life and health justified the imposition of
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liablity on the manufacturer of a home power tool in,

liability on the party who both created the risk and realize¢
the profits.

This continues to be the major justification advanced by
courts and proponents of strict liability today. In the last 2¢
years, however, products liability litigation has undergone
explosive change. The boundaries distinguishing warrant,
and strict liability remain ill-defined in many jurisdictions.
and have been anificially expanded and distorted in others.
However strict lizbility is not absolute liability since there are
many defenses available to a seller or manufacturer.

California, meanwhile, which has one of the broadest strict
liability provisions in the United States, refused to incorpo-
rate -Sec. 2-318 of the Uniform Commercial Code into its
code because California case law had already advanced
beyond the privity extensions to remote users provided for in
that section. California plaintiffs, accordingly, have a choice
of whether to suc on a warranty or under a theory of strict
liability. Moreover, California plaintiffs under either theory
carry a lesser burden of proof than that assumed by plaintiffs
elsewhere.

Most states today recognize aycause of action in strict
liability under either Restatement of Tort 2d Sec. 402A or a
variant statute. This effectively avoids the further distortion

A manufacturer’s liability for
defective products is not assumed
by agreement with the plaintiff,
but is imposed by operation of law.

of warranty law that could result from the courts’ efforts to
refine theories of breach to permit plaintiffs to recover for
personal injuries. Warranty law remains best suited to the
recovery of property damage or other such economic losses
—direct, incidental or consequential—resulting from a sell-
er's failure to provide a product of the kind reasonably
expected to be bought and sold. Strict liability has emerged
as the dominant theory under which a personal injury claim
due 1o a dangerously defective product is compensated.

- After 20 years of litigation resting upon this theory,
however, there has yet to develop any consensus of lezal
opinion on such key issues as what actually constitutes an
“unreasonably dangerous” defect; what precisely are the
parameters of a manufacturer’s duty to warn; whether a
design feature presents an obvious or a latent hazard; what
behavior on the plaintiff's part amounts to assumption of
risk, contributory negligence or misuse; and what elemests
of damages are compensable.  *

This article concludes the historical overview and lezal
development and definition of the alternative theories of
recovery in products related litigation. Our concluding arzi-
cle in the series will deal with the use of these theories in
current products litigation.




23 October 1984

Westgaard Parachutes

236 E. 3d Street, Suite D
ATTN: Sandy Reld

Perris, CA 92370

Sandy:

Per our phone conversation on 23 Oct 84,‘1 am writing this letter to ask for
some further research, clarification and possibly for a warning to be written
concerning the PIGMEE harness and container.

I have done this research on the PIGMEE because of a recent fatality of omne of
my friends, David C. "Jody"” Barlow (23 Sep 84), D-291. Jody was jumping a
PIGMEE that the reserve ripcord cables were not routed through the grammet at
the end of the yellow SOS handle. Hence, when he pulled the yellow SOS
handle, he cut-away, but did not activate the reserve.

I am recommending that a safety warning be published concerning the PIGMEE.

1f PIGMEE owners want a two-step system, they should be converted like all
other rigs, with a cut-away pouch and a reserve ripcord handle. If it is
jumped in the manner Jody jumped, it might be extremely difficult to locate
the approximately one square inch pud at the end of the reserve ripcord cables.

I read through the PIGMEE owners manual, spoke with Bill Gargano, who I
consider to be the West Coast resident expert, and with Parachutes Australia.
Nowhere did I read that one was given the option of packing the reserve and
leaving the SOS disconnected., Both Bill Gargano and Parachutes Australla sald
it should be connected or converted, but never disconnected, i.e., riggers do
not have an option. s

I ask that PEIA review the facts and act accordingly. Sandy, if you would,
please keep me posted.

Thanx and blue skies

foz it

Home Work
1903 Sunnybrook Road 87th US Army Maneuver Area Command
Helena, AL 35080 3851 Venoa Daniels Road
(205) 664-1595 Birmingham, AL 35244-1295

(205) 987-8445-6-7




OFFICIAL PEIA MEMBER FPROXY BALLOT (1)
saseesassassasnsessas hereby authorizes c..ccracesecenannes
FEIA member company Name
to cast our vote as he/she/they see fit.

Signature of principal of
Member company.

1333333238388 32323203233¢23238333322283032¢23033282323¢23%23
.......... ssensaw=s hereby authorizes ....ccesacucsscasss
PEIA member company Name

to cast our vote Of.i..csceaes ON the issue Ofccesveassnscas

Signature of Principal of
Member Company
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